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1 October

2 October

28 November

19 December

19 December

19 December

2018
15 January

26 January

Memoranda

The Honourable Marilyn Louise Warren AC, Chief Jus-
tice of the Supreme Court of Victoria since 2003, re-
signed.

The Honourable Anne Ferguson, a Judge of the
Supreme Court of Victoria, was appointed to be Chief
Justice of the Supreme Court of Victoria.

Richard Michael Niall QC was appointed a Judge of Ap-
peal.

The Honourable Kim William Spencer Hargrave, a
Judge of the Trial Division, was appointed a Judge of
Appeal.

Michelle Lesley Quigley QC was appointed a Judge of
the Trial Division.

John Ross Champion QC was appointed a Judge of the
Trial Division.

Daniel Donato Caporale was appointed a Judicial Reg-
istrar.

The Honourable Alec James Southwell QC, a Judge of
the Court from 1979 to 1997, died aged 91 years.

Vii
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Obituary
The Honourable Alec James Southwell QC

A man of remarkable energy, the Hon. Alec Southwell QC was one of the
longest serving judges in the nation. He served as a judge in the State of
Victoria for 33 years. He died on Friday 26 January 2018, aged 91 years.

Alec Southwell was born on 1 November 1926 in Melbourne. He was edu-
cated at Melbourne Church of England Grammar School where his father,
Bertie Southwell, was the Classics Master.

He completed the first year of law at the University of Melbourne in 1943
before enlisting in the Royal Australian Navy in 1944. Until 1946 he served
in New Guinea and Morotai aboard HMAS Penguin, HMAS Whang Pu and
HMAS Ararat.

After his naval service, he graduated with an LLB in 1946 and in 1951 com-
menced reading with Benn Dunn who, like his Honour, was subsequently
appointed a County Court, then Supreme Court, Judge. During his 18 years
at the Bar he had a varied practice, acquiring a formidable reputation as an
outstanding, efficient and meticulous advocate and becoming a dominant
figure in the fields of Common Law and Personal Injuries. He brought these
skills to the Bench where he was known for diligence, legal acumen, stamina
and a remarkable capacity for hard work, as well as the qualities of fairness
and courtesy.

His Honour was appointed to the County Court in 1969 and served for 10
years as a judge of that court. Notable achievements during his time as a
County Court Judge were the completion of three important Inquiries: one
into the Teaching Service and two Court of Marine Inquiries. One of the
more notable cases to be heard by his Honour in the County Court was
BP Refinery Westernport v Shire of Hastings which would eventually be de-
termined by the Privy Council in 1977 and become a leading authority in
contract law.

In 1979 his Honour was appointed to the Supreme Court of Victoria where
he served for 18 years as a Judge and, after his retirement in 1997, for 5 years as
aReserve Judge of the Court. Among his many notable cases are that of Peter
Caitos, Melbourne’s “silver gun rapist”, the Linter litigation and Humphries
v Poljak. 1n the last case his Honour’s joint judgment with Justice Crockett
gave ameaning to the term ‘serious injury’ that has survived for 26 years now.
In his later years on the Bench, he sat in the Full Court and then as an addi-
tional judge of appeal in the Court of Appeal. He sat in all jurisdictions of the
Supreme Court and is regarded as having made an invaluable contribution
to the work of the Court. Addressing his Honour at a ceremonial sitting of
the Supreme Court to mark his retirement, the Solicitor-General, Douglas
Graham QC, remarked: “For nearly three decades Your Honour has brought
a powerful legal intellect and great forensic acumen to the courtroom”.

Throughout his life, Alec Southwell was a passionate and talented sports-
man. He was an outstanding cricketer, although sailing, golf, snooker and



billiards also featured in his sporting repertoire. He served on the Melbourne
Cricket Club Committee for 18 years (1979-97), the last nine as vice-president.
Another passion was woodwork; he built boats and assisted in the construc-
tion of his own house.

At his retirement celebration, Alec Southwell thanked his wife, children and
grandchildren for their support. In 2014 and 2016 he moved the Admissions
of his granddaughters, Sarah Southwell and Katherine Southwell.

AF
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Remarks of the Hon Marilyn Warren AC, Chief Justice of Vic-
toria on the Occasion of a Farewell Sitting in the Banco Court

Wednesday 27 September 2017

Aunty Joy Murphy, Solicitor-General and Presidents of the Victorian Bar and
the Law Institute of Victoria. I thank you most sincerely for your extraordi-
narily generous remarks.

Tradition has it that these are occasions when the Bar and the profession
generally come and tell a judge how wonderful he or she has been, thanks
them for their service and, 1 have sometimes suspected, confirmed that the
judge in fact departs. Well, 1 will, very soon.

It is my intention this morning to turn the tables. You see, 1 wish the centre
of attention to be not me, but the Court, the Bar and the profession. My
thesis is that the Court needs and relies on those who bring the cases.

I will commence with the Court. It has been an extraordinary honour and
privilege to serve the administration of justice in this State for 19 years, 14
as Chief Justice. 1 think there is no better legal job in the State, and possi-
bly the country, than being a judge of this Court, except being Chief Justice.
There are abundant opportunities to sit on the most significant, complex
and serious criminal and civil trials and appeals. There are opportunities
to hear some of the best advocates in the land, assisted by cases impeccably
prepared and managed by an outstanding legal profession. There are op-
portunities to be a part of the wonderful collegiality of this Court. Being a
Supreme Court judge is also an opportunity to determine the jurisprudence
which contributes to the rule of law and the shaping of the State and the
nation. Any barrister or lawyer who has the chance of appointment should
jump at it.

Victoria has long been a leader in the law. This Court has grown since |
joined, in numbers of judges, associate judges and judicial officers. The work
has increased exponentially. However, it is the nature of the work that has
really changed. The business of the Court is now replete with commercial
and common law class actions, Charter cases, expanded criminal work and
some of the most significant commercial and common law litigation in the
country. Thisis no accident. 1 believe it is because of the quality of the bench
that the Supreme Court of Victoria offers to the litigation community and
the desire of the judges to serve that community.

Yet judges are only as good as the cases that are presented to them. It is the
barristers and lawyers who prepare and provide the cases to the judges to be
determined. Inevitably, there is a synergy or symbiosis between each of the
roles in the administration of justice.

In that respect, | acknowledge the extraordinary diligence, rigour, creativ-
ity, application and resilience of the Victorian commercial barristers and
lawyers. Then there are the clever, resourceful and devoted common law
barristers and lawyers who cover everything from catastrophic injury to en-
vironmental cases to public law. Thirdly, there are the criminal barristers
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and lawyers for whom 1 have so much respect because of the gravity of the
work they perform, prosecuting the interests of the State and ensuring that
justice is delivered to accused persons. 1 thank all the barristers and lawyers
who have conducted cases before me. 1f 1 was too demanding - 1 hope you
know my heart was in the right place.

An outstanding attribute of the Victorian Bar and profession is their com-
mitment to providing pro bono assistance when needed. 1acknowledge that
there have been countless cases in the Supreme Court when, after only a
phone call, representation has been provided in needy circumstances. A se-
nior lawyer was heard to remark about pro bono public law one day in the
High Court before the bench entered: “What is it about Victoria? There
must be something in the water”. This Court, both the Court of Appeal and
the Trial Division, have been constant beneficiaries of members of the Bar
and the profession stepping in, sometimes in quite large cases, to provide
assistance and service at no fee or benefit to themselves. 1 express my per-
sonal appreciation and gratitude for the many times 1 have been assisted by
that pro bono support.

Yet, the Bar and the legal profession face change and challenge.

I have reflected on some of the changes have 1 seen in my almost two decades
on the Court. First, the increased application and intensity of case manage-
ment. Judges supported by judicial and public administrators are extremely
productive but demanding. Secondly, technology. It has expanded and will
transform this Court, but again be demanding for all, because the coming
generations of lawyers will be dominated by technology. Thirdly, expanded
and novel jurisdictions. Fourthly, the establishment and expansion of judi-
cial education opportunities to enable judicial officers to be their very best,
including culturally aware in our multicultural society. Judges, in turn, are
a step ahead because of the Judicial College of Victoria. Fifthly, a significant
shift in the provision of information by the Courts about what they do. For
example, the Supreme Court is extremely active in social media. Sixthly, the
growth in the numbers of self-represented or unrepresented litigants (due
to increased community awareness of rights and redress, the growth of ad-
ministrative tribunals and VCAT, and the paucity of legal aid). Seventhly, the
massive growth of alternative dispute resolution, especially judicial media-
tion in which the Supreme Court offers an important service. Fewer cases
run to trial, verdict or judgment.

Eighthly, the presence of women on the Supreme Court bench and in court.
In that respect, there is much more to be done. We have so many excellent
women barristers and lawyers, we should see more of them in court and
more often. Ninthly, recognition of the significance, relevance and impor-
tance of the indigenous peoples and awareness of their over-representation
in the criminal justice system.

All these phenomena and more will press barristers, lawyers and judges.
Practice and judging have changed.

The Courts and lawyers have been around for millennia and have proven
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highly adaptable and flexible especially in the modern era. 1 have no doubt
the barristers and lawyers of this State, together with the judiciary, will rise
to the challenges.

The final change that 1 have seen is the shift of the media and community
attitudes towards the Courts. Community interest in judges’ work, particu-
larly criminal work, has increased. Conventionally, judges do not speak out
and defend or explain their decisions beyond their written reasons. This has
been a difficulty.

Sentencing attracts much public comment. Nearly everyone has an opin-
ion. 1 have found sentencing the hardest part of the job, trying to reach the
correct sentence for the circumstances. Dealing, as this Court does, with
homicide cases, it is hard confronting the pain and grief of family and friends
who have lost a loved one. Asjudges, we feel that grief. ] have not found the
answer as to why judges’ reasons for sentence are not read widely. Judges
cannot really rely on the media for communication. It is up to us to write
more simply and briefly with accompanying summaries and all published
in an accessible way on the internet and through social media. This is an
achievable goal which will help community understanding of what we do
and why.

It is forecast that, in decades to come, Victoria will emerge as the most pop-
ulous State in the country. It necessarily follows that the Bar and the legal
profession will need to expand and adapt to meet that growth. Similarly, the
judiciary will meet significant challenges in the years ahead.

1 have many more thank you’s to give.

The generous statements emanating from the Bar table today are an ac-
knowledgement and a celebration of my colleagues with whom 1 sit, Justice
Maxwell, the President of the Court of Appeal, Justice Hargrave, Principal
Judge of the Commercial Court, Justice Lasry, Principal Judge of the Crim-
inal Division, Justice ]. Forrest, Principal Judge of the Common Law Divi-
sion and Associate Justice Derham, Head of the Associate Judges, and all the
judges within their Divisions. 1 acknowledge and express my deep gratitude
to each of them for their constant refinement of what they do and their im-
plementation of change and commitment to the administration of justice. 1
thank them for their constant support of me. 1 thank every judicial colleague
for helping me along the way.

Mentioning reform leads me to express my appreciation for the contribu-
tion made to the Court during his time by Justice Nettle when a member
of this Court. His Honour’s reputation as a jurist is well known. How-
ever, he was an important contributor to judicial administration, particu-
larly through the implementation of the very successful civil appeal reforms.
Furthermore, as you might imagine, Justice Nettle was a powerful counsel
to have seated beside me, when I was arguing for independence or resources
with public administrators.

So many judges, staff, personal staff, public administrators and people gen-
erally have helped and supported me along the way. 1 am very grateful.
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The office of the Chief Justice of Victoria has become a very busy role, in-
deed, one of the busiest in the country. The office is responsible not only for
the judicial administration of the Supreme Court, but also heads the Courts
Council of Court Services Victoria, the Judicial College of Victoria and the
Judicial Commission of Victoria. 1 have been blessed to have had four out-
standing Chief Executive Officers to assist me in that regard: Louise Ander-
son, David Ware, Samantha Burchell and Richard Besley.

It might be thought that 1 have been remiss in not casting my gratitude
more widely. Be assured that family, friends, colleagues and staff have been
thanked at another time. On the other hand, my departure has been the sub-
ject of an extraordinary number of celebrations, many of which were hosted
or attended by the Bar and the Institute, which has led me to conclude 1 am
shortly to overtake Dame Nellie Melba’s farewell reputation.

That said, 1 cannot leave without acknowledging two special supporters.
Justice Maxwell, who has worked with me now for 12 years and travelled
much of the journey. He has supported me and helped in countless ways.
The other person is my Executive Associate Vivienne Macgillivray, who has
been with me almost the entire period of my term as Chief Justice. She has
been unfailing in her devotion, loyalty and hard work, often having to deliver
unhappy news and help to triage the complex problems that invariably arise
from day to day.

1 also extend my very warm congratulations to my Chief Justice sister, the
Honourable Diana Bryant. She, too, will shortly retire, and 1 wish her a long
and happy retirement.

Finally, there is my family. Sometimes 1 have been unable to devote myself
to them the way 1 would have wished, but now they will have me back and 1
will endeavour to make up for lost time. They should be prepared.

I thank each and every one here for coming today and for your generosity.
The honour you bestow on the Supreme Court and me is very generous. 1
am so very glad you came. However, may | make one request of you?

Almost everyone here is a Victorian. This is the courthouse and the court-
room where Victorian lawyers mostly commence their careers. She is a
Court to be loved, cherished and protected, our Supreme Court. Look af-
ter her, and pledge your support. 1 regret 1 was unable to achieve a new
Supreme Court building. However, the Court will soon finalise a concept
plan which, hopefully, will enable the Government to understand and em-
brace the chance to construct a beautiful, functional court building for the
highest court of the State. 1 will watch with curiosity and wonder.

1 extend my warmest wishes to Justice Ferguson, who will assume the office
of Chief Justice shortly. Her Honour will take the Court forward, together
with her colleagues, to a whole new era. Mine now closes.

Mr Tipstaff, the Court will now adjourn sine die.
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Remarks of the Hon Anne Ferguson, Chief Justice of Victoria
on the occasion of a Welcome sitting in the Banco Court

Thursday 12 October 2017

Thank you to everyone who is here today and watching online. In particu-
lar, thank you to Aunty Joy Murphy, Attorney-General and Presidents of the
Victorian Bar and the Law Institute of Victoria, for your generous remarks.
As is the tradition on these occasions, you have embellished some stories
and no doubt started some myths about me that will grow over the years.
I'm sure that it will give me (and perhaps others who know me well) some
cause for amusement. I thank you for that, because I do like a good laugh.

To more serious matters. First, I wish to acknowledge the leadership of the
previous Chief Justice, Marilyn Warren AC. She led this Court into a new era
and I, and the judicial officers and staff of this Court, are very grateful to her
for doing so.

The last few weeks have given me time to ask myself, what does it mean
to be the Chief Justice of the Supreme Court of Victoria and what should a
Chief Justice do? 1 don’t profess to have the complete answer at this early
stage. But what 1 do know is that it is a precious and unique opportunity to
make a tangible contribution to the justice system in this State, to influence
and help shape how justice is delivered and, in that context, to serve the
community.

1 want to focus first on the last of these things. As always, communication
is very important. In serving the community as Chief Justice, 1 will treat it
as part of my responsibility to do everything that I can to make sure that
what judges do, how we do it and why we make the decisions that we do
is easily understood by all people. While the result that we reach might be
obvious from our decisions, 1 am not sure that why we have reached the
result is always as clear. So we may have to put further thought into how we
communicate - both as to the methods of communication and the language
that we use.

For example, one method of communication we use is our judgments. Judg-
ment writing is a skill. To non-lawyers, perhaps even some lawyers, it may
come as a surprise that judges attend training sessions to develop this skill.
For example, we are taught that the first paragraph of the judgment should
set out what the case is about in a way that would explain it to a neighbour
over the back fence. That is sometimes very difficult and we don’t always
achieve it. Indeed, I'm reminded of the saying ‘if | had more time, 1 would
have written a shorter letter’ Time is sometimes short. But we are commit-
ted to improving our judgment writing skills through continuing training
to write in a way that makes it clear to ‘our neighbour’ what our decision is
and, most importantly, why we have come to it.

In the age in which we live and work, judgments are just one form of com-
munication. There are many others, including through the traditional me-
dia, websites and social media. 1 want this Court to continue to develop and
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improve how we use those means of communication, to look for others and
to keep up with changes in communication as they emerge.

1 also want to touch on another topic today. In my view, my role as Chief Jus-
tice is to serve the State of Victoria; not just the Supreme Court. All tribunals
and courts make an equally important contribution to the justice system in
this State. It is not possible to have them all represented on the bench with
me today. However, 1 do have the President of the Court of Appeal of this
Court and Justice Kidd sitting with me. As President, Justice Maxwell heads
the last part of the court system in this State. Justice Kidd is not only a judge
of this Court but he is the Chief Judge of the County Court. He represents a
different part of the court system. His Court, the County Court, shoulders
a huge responsibility, particularly in the criminal justice sphere. 1 am very
pleased that the President and Justice Kidd agreed to sit with me today.

Much has been made by some of the fact that I am a woman and had been
a solicitor before coming to the Court. 1 don’t think of these things as rele-
vant distinguishing features. 1 can’t wait for the day when diversity - not just
gender, but cultural, intellectual and other forms of diversity - is not wor-
thy of mention because it occurs so commonly. From my own observation,
organisations that have diversity function better and make better decisions.
The Court and the legal profession can make a difference in encouraging and
developing diversity so that our judiciary can be drawn from a wide pool of
people who have different backgrounds - whether that be gender, culture,
race or experience. In the context of the Court, the beneficiary of a diverse
judiciary is the community which itself is diverse.

As to my background as a solicitor, 1 have now been on the bench for many
years. The experience of being a judge of the Trial Division and Court of Ap-
peal is the most relevant part of my professional background to equip me to
be Chief Justice. Having said that, my time as a solicitor and life experience,
working and living in the community provide the personal background that
is necessary to equip me for the position. My experiences include working
at the local milk bar in Mulgrave when I was a student, sitting in the outer
at the MCG watching the mighty Tigers, participating and observing people
in every day pursuits.

Itis usual during welcome ceremonies for the judge to thank those who have
helped and supported them in their careers. 1 am in the unusual situation
of having already been welcomed to this Court and this is my second wel-
come. Consequently, ] won’t mention individually those that 1 thanked on
the occasion of my first welcome. Suffice to say that I am still as grateful to
each and every one of them as 1 was on the first occasion. They each made
a significant contribution to my development both professionally and per-
sonally. Thank you. During my time on the Court, many people have helped
and supported me in my role as a judge. My thanks to my associates, the tip-
staves, secretarial staff, registry and other support staff who work behind the
scenes who have assisted me during the past seven years. They each go about
their work without fuss but without them, 1 could not have functioned as a
judge. 1 would like to particularly thank my personal staff for ensuring that
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today’s ceremony has run smoothly. They have all been terrific. Thank you.

Over the past few weeks, 1 have had the benefit of working more closely with
our CEO, Louise Anderson. She is a remarkable person. 1 am very grateful
to her for helping and guiding me as I start in my new role.

To all the judicial registrars, associate judges and judges, thank you. You
welcomed me to this Court openly and warmly. 1t made my transition to
the role of judge so much easier than it might have been. Your positive reac-
tion to the announcement of my appointment as our next Chief Justice was
overwhelming. At the same time, it encouraged and reassured me that the
challenges 1 now face are not insurmountable and that 1 will not face them
alone.

The independent Bar is an important part of the justice system. At my first
welcome, 1 said that I would rely on the members of the Bar to help me. They
did not let me down.

Seven years on, 1 do not presume to know all there is to know about the
office of Chief Justice. Again, 1 invite my colleagues, members of the inde-
pendent Bar and the broader legal profession to work with me to make a real
contribution to the justice system in this State, to influence and help shape
how justice is delivered for the benefit of the community. Before closing, 1
want to thank the members of my family. 1 am grateful to each and every
one of you for the love and support that you give me. To my husband, Kim,
[aka Justice Hargrave to some] I would not be sitting here today if it were not
for your encouragement and support to take on the position. 1 could not do
this without you. Thank you.

On Monday, 1 was sworn in at Government House as the 12th Chief Justice
of Victoria. 1 repeat the affirmation that 1 gave on that occasion; that is,
to discharge the duties of my office according to law and to the best of my
knowledge and ability without fear, favour or affection. Put another way, 1
will do the very best that 1 can as Chief Justice. 1 will act fairly. 1 won't let
what has been or might be said about me or done to me influence how 1 do
my job. To finish, as one of my wise colleagues said to me last week, ‘Anne,
just be yourself’. For better or worse, that’s what 1 intend to do.





